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A. Introduction

Ower the past decades, the basis of the rraditional fex monesae has been eroded as a result of
drastic change in the global economy and world hnancial markets. In faet, today, major
currencies are delocalized and traded in a similar way to securities and commodities, This
means that currency no longer funcrions asa proper scale for measuring the value of goods
and services thar are traded in the international econemy. Today, we live in a world where
pricing goods or services cannot be adequarely expressed in a currency bgure, because
currency irself Aluctuates as the subject matter of trade and reflects day-to-day volaclity
in foreign exchange markets. Under the circumstances, the legal and regularory focus
for the international rrade of goods and services inevitably should change from regulating
currency to searching for a new means of valuing goods and services. In this chaprer, we try
to explore ways that laws and regularions, or state intervention, can ensure stability in che
international monetary system in the modern world where the traditional fex monense has

* Professor Emecitus, Hoklaido University.
** Professor of Law, Universicy of Tokyo,
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become much less imporrant, We argue thar the idea behind the lex monetae should
nevertheless be maintained in a new form as a fundamental means of state intervention in

order to ensure sul:lilit].r in the international economy,

B. Change of the Role of Currency

Orver the past decades, the role of currency has changed signihcantly, As currency has
become the subject macter of financial transactions, currency has lost its traditional func-
fon 45 money, which, in urn, led o a world where we no lﬂng-l:r have a reliable scale
for measuring rhe value of goods and services. Also, payments and sertlements for the inver-
national trade of goods and services were traditionally made with the movement of curren-
cies, but this has changed drastically. Today, such paymenes and setelements are made by
book-entries across bank accounrts ourside rhe reach of monerary authorities. Wich all of
these developments, the traditional role of currency has declined significantly.!

{1} From Money to the Subject Marter of Trade

Since the foating exchange rate system came into being in 1973 as a result of the callapse
of the Brerron Woods system,? the value of any major currency has been expressed in rerms
of its exchange rate to each of other currencies. Thus, unlike under the fixed exchange rare
syatem, the value of currency is only relarive, This indicares thar the inrernarional commu-
nity has lost a commonly reliable scale of measuring the monetary value of goods and
services.?

The liberalization of capital transfers predated the move from the hxed exchange rate sys-
tem to the Aoating system,* and in theory, these two events are mutually independent.
However, since the Hoating exchange rate system and the liberalization of capital cransfers
were combined, they have had a drasric effect on the internarional monetary system and
have brought aboura significant change in the role of currency. In the days when rraditional
trade was the primary means of economic interaction among states, foreign exchange was
mostly for current paymenis and hence the foreign exchange marker was subsidiary o
international trade. However, Luda}'. the F-:In:ign ::td‘mngr.’: market asserts its 0Wh exislence,
and major currencies are traded in a similar way to securities and commaodities in the global
hnancial marker. OFf several erillion US dollars in daily foreign exchange transactions, only

"' This part draws mostly on K Sonn, The Changing Raole of Currency: Toward a Carastrople or a
Mew System?’ 38 faparese Ammnal of fual Laww 82 (1995), where mote extended discussion is found,

¥ See eg PR Krugman and M Obsefeld, fntermational Ecomomic: Theory and Policy (8th inl edn, Pearson
Addison-Weshey, 2009) pp 515-14,

3 It is well known thar currency as money performs three functions: a medium of exchange, a unic of
account, and & stere of valee, See Krugman and Obstfeld, above n 2, ar 352-3. All of these theee funcions
have declined, Mote that absence of currency a5 money does not logically mean lack of 2 scale for measuring
the value of goods and services, because certain commuodities may function as a unit of account. Thus, here
W TR N :'11:]1: CUrmEncy has Imr 1is Fun-l;l:inu. A5 3 unit nl".l.-l.:u;:-l:.nr ann:L o & relative neakier, thiere ane lex :l:ti'.'lhll'.‘
figuises serving as such a scale roday.

4 Spe K.rugl:lun and Oibarfedd, above n 2.
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a small per centage relates o current payments for traditional trades of goods and services.®
Mast of the resr are for financial {or c:piuf} transactions. Also, not only the freedom of
foreign exchange bur the freedom of domestic account-holding in foreign currencies is
commonly recognized in many countries, As a resulr, roday, currency exchange rates are
determined by financial rransactions in which currencies are the subject matver of the trans-
actions, and currencies do not serve as a reliable measure of the monetary value of goods

and services.

Moreover, the global financial marker has grown so immensely thar even concerted inter-
ventions by central banks and other state monerary aurhoriries o combar volarilicy in
exchange rate movements often prove ineffective in the face of massive speculative activities
by hedge funds and other private investors in the marketplace. The situation 15 aggravared
by globally compurerized financial transactions thar are often beyond the effective control
of cenrral banks and other stare monezary authoriries,

Under such wuncertain circumstances with volatile change in foreign exchange rates,
ordinary business by firms in non-financial sectors is extremely difficulr to carry on, as seen
by the turmoil in the present global economy.®

Meanwhile, because Huctuaring exchange rares produce risks, various complicared deriva-
tives products have been developed in the markerplace to provide hedging rechniques
against such risks.” Ironically, the development of the derivatives market has lessened the
concern over the instability of exchange rates 1o some degres, However, aggressive specula-
tive moves in the derivatives market by hedge funds and other investors have resulted in the
increase, rather than decrease, of the voladlity in the currency exchange market, and the
widespread failure by commercial banks properly to measure and manage large sertlement
or liquidiry risks in the global foreign exchange marker is posing a threat to world financial
stabiliry. This situation also aggravaces the difficulty, for firms in the industrial secrors,
of producrive business planning. Non-financial firms even ventured o participare in the
speculative games in the foreign exchange marker, and ofren failed.

(2) Blurring Meaning of ‘Payment’

While currency has changed from a means of payment o the subject marter of financial
transactions, there are other forces thar have blurred the meaning of ‘payment’. Indeed, the

¥ At the end of the first half of 2009, the gross marker value of foreign exchange OTC derivatives in the
wiorld total S35 erllion and its notional amount i L5545 tnllion, while exchange-traded foresgn exchange
derivatives show the total notienal amount of USE240 billion. See Bank for Inteenational Sevtlerens, OTC
Drerivatives Market Activity in the First Half af 2004 (Movernber 2009) {available at; chitp:!fwww bisorg/!
publioc_hyl91 1. hemz),

% 1t has been pointed our thae, over the long term, exchange rates roughly reflected changes in monetary
and fiscal policies and their broad movemenis do not appear o be the result of destabilizing speculation.
See Krugman and Obsifeld, above n 2, a1 555. Even a recent, radical view admiis chat the relagive values of
the mujor currencies have rerained seculasly unchanged snce the end af the Breton Woonds system, e P
Parnaik, The Vafue OF Money (Columbia University Press, 2009} p 240, Thus, exacdy whar effecs shorm-term
volasility in the foreign exchange marker may produce is the question, and we admir that different views can
bu: ﬁprmpd ai this di!mu.ﬂt quﬂi‘inn.

¥ For how multinational companies are run today in the face of foreign exchange race rishk and ocher risks,
wee genetally G Bekerr and R] Hodirck, fntermeriomal Financial Management (Pearson Prentice Hall, 2009).
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development of electronic fund transfers (EFT) (roday, often referred 1o as ‘remitance’)
has revolurionized the means for discharging monetary obligations, and correspondingly,
the meaning of ‘payment’ has blurred.® One might assimilare the application of EFT
techniques o ‘payments’ as this process is sometimes called the ‘global payment system'.
Mosrt significantly, an illusion has been created by chis label thar money ‘moves’ frecly
beyond national borders through the electronic fund transfer’ nerwork. In fact, however,
EFTs are only accounting phenomena without accompanying any move of currencies, and
they are mostly made among privace parties.®

(3] Decline of the Role of Currency in Settlements

Today, since the sectlement of monerary obligations is mostly through adjustments in - 24.09
accounts and does not require any sertdemens in cash, these obligations do not need to be
expressed in any national currency unic as far as an agreed formula exises for the participants
as to how they will be recalculated back into national currency units when necessary, Thus,
tor example, befare the present euro, the European Currency Unit (ECU), which was a
monerary bur non-currency unit of value, was already used quire popularly as a unit of
account, eliminating the need of conversion from one currency o another each rime an
account was settled across national borders within the relevant European region,' As long
as debit and credit book-entry actions across bank accounts continue to be relied on for the
sertlement of monetary obligations, accounis could be kept continuously in such a non-
CLITENCY Unit.

Thus, in international financial sertlements, the weight of currencies has significantly 24.10
declined. Also, since account sertlements do nor ar all indicate the movement of currencies,

the extent of credir in accounts can be boosred as long as the banks involved are willing ro

do so. As long as participants have confidence in such an illusion, it may be a mareer of lirtde
concern. However, once the confidence in such numerical figures in accounts is shaken, the
reaction will be catastrophic. This is whar we have observed in the financial mrmoil since

the autumn of 2008,

C. Decline of State Control

The drasric Eh:mg: in the mark::pl:u:-l: as described in the pr:l:cding section has 'tn::vl[abl}' 2411
changed the role of currency, and correspondingly, the power of states to control currency
(and thus the economy) has become significantly vulnerable.

¥ See penerally Commiteee on Payment and Secclement Systems at the Bank for International Sextdements
and the World Bank, General Principles for Internasional Remitrance Services {January 2007} {retail mar-
kes); Bank for [nternational Serrbements, Mew Developements in Large-Value Payment Systems {May 2005)
{whul-:s.ﬁ: mil_'k:rs], .Sﬂr .a]w F_.I;ll'rl,ﬂ'Lil:l:::ﬂ o Fa:,.'rnr:n!' .l:r.u:l Seetlerment ﬂ:r.:l:-:nu: at che Bank Hm Internanonal
Sevdernents, The Ineedependencies of Paymens and Secdemenc Systems (June 2008), These reporis are
.:.'l.';i:].nl:llc at the welsiie |.1|" ihe Bank fnr Internaiional Settlesnents ai: t]nltp:.".l'm.hii_u:ﬁf.:-

¥ 1hid.

" See Krugman and Obstfeld, shove n 2, ar 367. More generally for EMS institurions and experience, see
F Giavazzi and A Giovanniog, Limiting Evcivnge Rare Flexibalitg: The Enrapean Mot Syetenn (1959,
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(1) Decline of the Lex Monetae

Traditionally, an important element of a stare’s sovereignry was its monetary sovereignuy.
The economic well-being of a state rested on the stability of the monetary system which the
state was entitled to maintain. lis monetary authority controlled the supply of eredit, and
the economy was geared 1o irs maximum potential. In order to accomplish this, restrictive
legal rules were imposed as the lex monerze upon the manner of use of the currency, in
addition to its definition. Typical of such measures were the legal render rule, mandarory
neminalism, home currency rule, and the prohibition of value maintenanee clauses.

Thus, the lex mornesse aims at maintaining monetary order for the state that issued the
relevant currency. This authority of the lex monetae derives from the exclusive sovereign
pawer that each state possesses 1o determine whar constitures legal tender within ics
territory, and the nominal value of the currency. Itis therefore also undestood to mean thar
each stare has exclusive authority to replace its currency with a new currency and o hix the
conversion rate of the old currency. Other states must recognize thar determination. "

However, as noted above, under the present Hoating exchange rate system, the value of a
currency is expressed in terms of its exchange rate to each of other currencies and it is only
relarive. In addition, major currencies have come 1o be rraded in a similar way to securities
and commaodities. The choice of the currency ro be used in a transacrion is left to the privare
parties. Under such circumstances, the usefulness of the traditional rules known as the
lev monetar, which had been d:vt|up¢d to sustain the nl:n]c::ti\r:s in the management ofa
stare’s own currency, has declined, and answers 1o many legal questions are now lefr to the
world of the lex contraceus, Private parties in the markerplace are now expected 1o deal with
the risk of currency Huetuation and other changes they face individually.

MNevertheless, it must be noted thar the arrival of the euro in the European Monetary Union
in the late 19905 provided us with an opportunity o be reminded that the docerine of
the lex monesae may still perform exeremely important funcrions for the maintenance of
international monerary order. The successful conversion of narional currencies belonging
to the European Monetary Union into the euro, guided by a series of EC Council Regula-
tions, and the consequential assurance of the continuity of contracts, would not have been
possible without the support of the doctrine of the lex monetae ?

" FA Mann, The Legr! Aspecr af Money (5th edn, Oxford Universicy Press, 1992) pp 272-3. See also
C Procior, Mamn on the Legal Aspect of Momey (Gth edn, Oxford Universiey Press, 2005) pp 332-40 (discussion
o how the fex mometae principle has been applied in concrere cases).

" With regard 1o the monetary begislation of the European Union for the introduction of the suro and
the replacement of national currencies, the [nternational Law Association at its Taipei Conference in 1998
adopred a resolution, upen recommendarion of its Comminee on International Monetary Law, which recog-
nized the exclusive competence of the for moretee’ in exclusion of any other states” intervention. Ses Repont
of the Sixry-Eighth Conference of Internarional Law Association 454 (1998). As to some confusing states
af begal opinions which bed to the adoption of the abave resalution, see M Gruson, “The Introducrion of the
Eure and its Implications for Ohbligations Denominated in Currencies Replaced by the Eurc’, 21 Sordlham
Il L] 65, 78-80 (1997},
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(2} Difhiculey nFKnnwing Derivatives Market

As noted above, the growth of the derivarives marker has been remarkable. One of the
major problems is thar the size and status of che derivarives marker is not easy 1o know.
Financial derivarives are often off-balance-sheer and over-the-counter acriviries. Moreover,
derivatives rransactions are private contracts, and there would be no foreign exchange
transaction that is subject 1o the relevant reporting requirement until they are actually
extcuted. Thus, when options are sold and purchased withour being exercised, there
would be no way for the relevant states o know the total picrure.'? Consequently, despire
the ever-cxpanding scale of these derivarives rransactions, undesirable implications of
derivarives for the stability of the foreign exchange market have received litde attention
until recently.

{3) Unbundled ]_in.lcag-: to Payment

Finally, the fact thar most international financial serlements do not accompany the
ransfer of currencies has also raised a problem for states. Traditonally, it was common
understanding thar control over the supply of credit in an economy was in the hands of
its monetary authoriry. The amount of currency thar was placed in circulation was impor-
tant because of its direct link 1o "payment’. Even if EFTs have become the major way of
fnancial sectlement, monetary authorties could maintin their grip on aocount settle-
ments if they were confined within one territory, Indeed, these were the bases on which
state monctary authorities exercised their control over the supply of credic. However,
the overwhelming spread of account sertlements an a global scale often bypasses central
banks and other stare monetary authoriries, Credis are freely creared according to the
willingness of the parries involved in the fund reansfer sysrem ourside the regulatory reach
of each stare’s monerary authoriry, and even withour their knowledge, until a crunch sud-
denly surfaces.

D. In Search of Order out of Chaos: Can States do Anything?

We believe that the source of the present chaotic situation surrounding currencies and
foreign exchange markess is the recognirion of the complete freedom of capital transfers.
Freedom of capiral rransfers irself mighr nor have caused a problem when the fixed exchanpe
rare system was in place.”™ When it was combined with the foaring rare system, it changed
the landscape.

H Today, Bank for International Seclements collects and publishes dara on OTC derivarives. See above
n 8. 5o the size of the derivanives marker & estimared, Yer the exact starus of this marker and the demils &
e how the market operates ane Bar fearm known.

" Toseph E Stiglicz, Nobel Prize laureace, stared; | believe thar caparal account hberalization was the single
most important Facoor oo the [East Asia] crisis.” | Sriglivs, Clodalizasion and for Discomeenes (Penguin Books,
2002) p 99.

" Fer an argument thar fixed exchanpe rates combined with mobile capital can be unsmable, see o
M Obstfeld and K Rogoff, "The Mirage of Fixed Exchanpge Rares', 4 [/ Eromesvic Perpectives 73 (1995), See
generally Krugman and Obstfeld, above o 2, ar 557, Also, in this connection, in the 19978 crisis, a few
Asianmum:rh:: m;p:';icm.'l:d atiacks h:r uurmnr:r.-.-lﬁ'llhl (o ]5. 21011 'rhcirpf_-ggﬁl or otherwize faoed :xdurllqc fALes.
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One might say that stare intervenrion is unnecessary and privare parties acring in the mar-
ketplace under the rules of the fex conrracess should deal with the problem appropriarely.
We believe, however, thar the financial crisis since the aurumn of 2008 shows marker failure
and raises the need o ask whether states can (and should) do mml:lhing.

Logically, there are rwo ways states can do something ro deal with the present situarion so
as to regain stability in the delocalized currency marker, One is wo place some regulations
on the mmpi:tcﬁﬂ:dum pfcapibal transfers. The ocher is 2 more indirece aj:rpmad't. For the
larter, we nore two merhods, One is to reduce the number of (major) currencies, and the
other is to rely on commeon units of account or currency.

{1) Rethinking the Liberalization of Capital Transfers

The Articles of Agreement of the International Monetary Fund (IMF; ‘IMF Agreement’)
encourages members to liberalize restrictions on current payments and transfers {Arricles
VIIT and XIV)."® However, the :ppmm:h is different for ca,F-'Lt:] transfers, With J;:Eard Lo
capital transfers, Article VI, Secrion 3 of the IMF Agreement provides, in part, thar ‘mem-
bers may exercise such controls as are necessary to regulare international capital move-
ments’. Thus, by joining the IMFE each member stare did nor surrender its own sovereign
power to regulate capital rransfers. This was because the primary and original objective
of the IMF under the Brerron Woods system was substanrially o establish and maineain
a foreign exchange mechanism for current payments so thar the flow of trade will not be

disturbed.

Meanwhile, during the laze 1960s, under the influence of the Organisation for Economic
Co-operation and Development (OECDY), the IMF ook a position 1o favour the freedom
of capital transters primarily with the promotion of direct investments in mind. However,
this was an event in those days when the fixed exchange rate system was siill in place and
rosom For 5p:|:|.||ati1.r|: [ransactions on CUrrencies wias very limired.

However, even after the Hoating system commenced, the principle of the freedom of capital
transfers was carried over withour its adequacy being questioned. Moreover, since this
coincided with the rapid expansion of global computer networks, the foreign exchange
market has become massive and predominantly speculative. Nevertheless, even during
the Asian capital market crisis in 1997/8, the IMF mainmined thar even shor-term
capiral transfers should not be regulated.” In such a general atmosphere, only those cur-
rencies freely converrible in the capital marker have been called *hard’ and often ‘major’
CUrrencies.

Viewed this way, it may be worthwhile to re-concentrare seriously on the wisdom of the
absolute freedom of capital transfers and particularly thar of short-term ones. This exercise

We believe chat resulting instabilicy takes a ditferent form and i more diffRcult vo deal wich where fioating raes
and the freedom of capital transfers are combined.

" Articles of Agreernent of the [neernarional Monetary Fund (available ar: <hoepylwwsimEorg/external/
puhﬂ'ﬁ.".u.l'lndr:l:.htrlh}.

W Ser Suiglitz, above n 14, at 89-104,
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may call not only for a return o the literal reading of Arricle V1, Secrion 3 of the IMF
Agreement bur also for going even beyond it. As we observe immediarely below; this
possibility has already been hinted ar in Arricle X1, Section 2 of the General Agreement on
Trade in Services (GATS) of the World Trade Organization (WTO).

{2) Unused Power of IMF to Regulate Capital Movements

The GATS of the WTO came into force on 1 January 1995, hEav'Li}' loaded in [:IH:rtil:u]a: 24.25
with prm'isir:m: aimed at i:iuring the universal freedom of bank]ng services. Article XTI,

Secrion 2 of the GATS provides thar

MNothing in this Agreemenc shall affect the rights and obligations of the members of the
Inteenarional Moneary Fund under the Articles of Agreement of the Fund, including the
use of exchange actions which are in conformity with the Artides of Agreement, provided
that a Party shall not impose restrictions on any capital transactiens inconsisrently with

its specific commitments under this Agreement regarding such transactions, eeept under
Article XIT or ar the request of the Fund"® (Emphasis added.)

Arricle X1I, referred ro above, isa provision that aurhorizes 2 stare ro maintain restrictions
on trade in services in order 1o safepuard the balance of payments, and such an idea is not
uncommon to this kind of agreement. However, the last phrase, thart is, ‘excepr . . . ar the
request of the Fund', calls for a fresh reading and it may not become comprehensible unless
one can divorce its way of thinking from the past practice of the IMFE

Aboveall, Arricle IV, Secrion | of the IMF Agreement, which is enritled "General Obligations  24.26
of Members', is the key provision for a comprehensive understanding of the onginal role

of the IMF in regard 1o the international monerary syseem, and rthis section provides

that ‘cach member undertakes 1o collaborate with the Fund and other members 1w

assure orderly exchange arrangements and to promote a stable system of exchange rares’,
Moreover, the IMF, on its part, is obligated 1o adopt “specibic principles for the guidance

of all members’ with respect 1o their exchange rave policies (Article IV, Section 3{b) of the

IMF Agreement).

Meanwhile, 2 member's rjghr T r:gu]-,:t: -:::al:uimf transfers under Article V1, Section 3 of 2427
the IMF Agreement, as noted above, is also relevant in Armicle X1, Section 2 of the GATS.

This GATS provision indicares an important restriction on the member's use of such a

‘right’ in thar the use must be “in conformiry with’ the IMF Agreement.

Thus, while the imporrance of international capital Aow has grown dramatically, we 24.28
note thart the original texe of the IMF Agreement itself was in fact constantly flexible w
accommaodate future developments in the international communiry. It is hoped thar chis
encouraging provision in the GATS, which refers to the relationship berween the IMF and

the WTO in such a positive manner, will strengthen our expectarion thar we can go
beyond.

¥ General Agreement on Trade in Services (available st <hivpeffwweowtoorgfenglish/docs_eflegal el
26-gars_01_e.homz],
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(3) Prescriptions Without Regulating the Freedom of Capirtal Transfers

Imposing regulations on the freedom of capital transfers may not be easy for political
or other reasons.' We must note that, even withour being able to do so, there can be plau-
sible ways of stare intervention, For insrance, the exrent of speculative rransacrions in the
foreign exchange marker will be alleviared if the number of currencies involved is reduced.
The solution in this line of thinking suggests the adoption of 2 common currency or
common monetary unit of account,

The experiences of the euro may provide an epportunity to reassess afresh how the lex mon-
etae could be re-established in a global context. In this context, today, we mighr note chat
the increasing voice in the East Asian region favours the creation of a common unit
of account for regional dealings. Also, in East Asia, there is the "Chiang Mai Initiative'
comprising a multlateral swap arrangement, and a nerwork of bilateral swap agreements
with available funds increased to US$120 billion from US$80 billion, which is enough
to be used against specularive capital movements and for liquidity support.®® There are
maovements to establish monetary unions in other regions as well. Winds may have already
srarted blowing in search of a more stable global or at least regional measure of economic
value, Such movements will definitely make speculations in currencies less arrractive in
those regions and their impacts on the stabilizarion of monetary measures may spread even
beyond those regions,

(4) Reinforcement by SDR

Meanwhile, as is well known, a new concept of potential international reserve assets in the
form of SDRs (Special Drawing Rights) was introduced in 1969 by the First Amendment
of the IMF Agreement, Basically, the background for this isuance lies in the inescapable
face thar the US dollar, which was given the role of the core international currency under
the Brerron Woods system, is a domestic currency. Thus, the expectation of a continued
supply of inrernational liquidity by the issuance of more US dollars started to become
eradually incomparible with the control of the US domestic economy, particularly after
1960 when Robert Triffin wrote the famous Gold and the Dollar Crisis. He warned that the
US holding of gold had become insufhcient to fulfil its abligation 1o convert US dollars w
gold under the IMF Agreement and char the situarion was worsening,?!

This was the reason SDRs were devised as an innovacive way to supplement international

liquidity.? Article XVIII, Section 1{b) of the IMF Agreement stated, inter alia, thar the
first decision 1o allocare SDRs should take intw account a collective judgement char

* The well-known ‘wilemma of the exchange rate regime’ states that of three goals thar mosr stares are
usually said to share—independence in monetary policy, stabilicy in the exchange rate, and the free move-
ment of capiral—only two can be reached simultaneoudy. See Krugman and Qbseleld, above n 2, 2t 650, For
polirical sccounts and experience, see Srighice, above n 14,

# See Joint Press Starement on ASEAN +3 Cooperation in Response to the Global Economic and Financial
Crgis {3 June 2009) (available ot <hotp/Mwoswmofago,jpfregion/sis-pacifsseantconferencelascan 3/
joint0O06.pdf>).

2 | Trithn, ol aad ohe Dallar Crivis: The Futiore afﬂlmﬂh’ﬁl:r (Yal= Unh'crﬁq.r Press, 1960},

# Tarthe background and an explanation of the SDR system, see P lsard, Glodadizasion and the fnternational
Financial System (Cambridge University Press, 2005) pp 32-3.
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there is a global need 1o supplement reserves. Thus, the SDRs were appropriately called
‘paper gold',

Unﬂ:rrl_Lmatﬁlf, however, the creation of SDRs was rather roo lare because the USA subse-
quently declared in August 1971 the suspension of the convertibility of US dollars into
gold, thus marking the end of the original Brerron Woods scheme. If the SDR system had
been devised much earlier and if their issuance had constantly been increased 1o assume
much more weight in international liquidity, it may also have been possible for the IMF o
step forward to assume a more central role in the world monezary syseem 2

Moreover, after the exchange rare starred o floar in 1973, the meaning of ‘international
liquidiny” has gradually blurred because it has become easy w obtain any necessary funds
from the global capital marker. Thus, several actempes within the IMF for the issuance of
more SDRs were not favourably received. The reasons for this failure vary, bur it well
reflects the existing confusion abour the implication of a new issuance of SDRs under the
Hoating exchange rare system. Indeed, the quick development and expansion of capital
markets seemed to have lessened even the need to discuss whether the supplf of interna-
rional liquidity was adequare.

However, today's crisis in the global financial world broughr a remarkable change in the
attitude of the IMF towards SDR. In August 2009, the IMF changed its stance and decided
ro allocare UUS$250 billion SDR anew {more than eight times the amount of the previous
SDRs) for use as reserve assets of central banks primarily as a means 1o supply more liquid-
ity for developing countries, Thus, some members may choose to sell parr or all of their
allocation ro other members in exchange for hard currency (for example, 1o meet balance
of paymenrts needs) while other members may choose to buy more SO Rs as a means of re-
allocaring their reserves.? This is quite interesting. Should the SDRs be expected to assume
the role of 3 commeon global unic of currency rather than a unic of account, the comparibil-
ity of SDR with the Hoating exchange rate system may pose difficulr questions, This trend
may be viewed, nevertheless, as a recurring focus on currency, and ir may raise the need for
turther reconsideration of the role of national currencies.

E. Conclusion

1“ tht wurld 'l'l'lltl't tE]E ﬂlﬁlaling ﬂ{EthE‘: rdte EYSDEITE Eﬂd. tht Fn::l:'n:l]‘n. ‘Dr E:IF]{HI EFHHE&H
are combined, the role of currency as the scale of measuring the monerary value of goods
and services has seriously declined, Currencies no longer operate as money, and they
are rather traded as the subject macrer of trade in the financial market in a similar way o

1 Lsapd, above n 22, expresses 3 view that the collapse af the Brettan Woods system was not the result of
reserve shortages and thus it would be misteading w say thar SDE or international monesary reform came

‘too Lave'. [bid, ar 34.

¥ Bes "IMF Governors Farmally Approve LISE250 Billion General SDR Allocarion” (IMF Press Release
Mo 09/283, 13 Augusr 2009) (available ar: <htept fwwwimborg/erernal/nplsec/po/ 2009 pr09283 hems ).
S alsa 'IMF Executive Board Backs US2250 Billion SDR Allocation ta Boest Global Li.-l.]ui.-'_l.il}-' (TMPF Press
Release No 0680204, 20 July 2008 {available an choopsfwweeimf orplesernalfnpdsecpr 20000 pri92d,
hrme=),
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securities and commodities, which trade in turn is subject 1o day-to-day speculative invest-
menrt activities. Instability brought abour by this lack of a scale by which to measure the
value of goods and services is immense. Correspondingly, the significance of state interven-
tion in the form of the lec monetae has declined drastically. Today, especially after the finan-
cial crisis since the autumn of 2008, states have been in search of ways to regain control for
ensuring stability in the international monetary system. We suggest whar could come in
the aftermath of the decline of the lex monerae, so char states (and thus the international
community) can be more responsible for stability in today's delocalized foreign exchange
market. Indeed, we have already observed some trends towards new accempts, as nored
above. Whether these new trends rowards a new type of regulation and internatienal coor-
dination will have an impacr on the internarional communiry and global economy remains
o be seen. [t may be fair 1o say thart, because currency or money is a creature of law, seability
in the international MOnNEetary Syseem 18 n:lutingcnt and d:':pl:ncls upan what states agree
{in a much broader context) with respect to the manner in which they attempt 0 manage
and control their cconomies,
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When 1 was young, 1 thoughr that money was the most important thing in life
e thar [ am ald, | know it is.

(Oscar Wilde)

A. lntroduction

This chapier aims at presenting a concept of money for the star of the tweney-first cenrury:
a concept that the 2007 to 2009 hnancial crisis has confirmed; na mely, that money 15 no
more than credit against an obligor, whose acceprance as a store of value and as a means
of payment by the public is dependent on a comprehensive legal framework that ensures
stable purchasing power, s availabiliry even in rimes of banking seress, and irs funerional
capability 1o sertle monerary obligarions. It is no longer a charrel, bur a rransferable credit
within an cverall instirurional legal framework.

Two theories have hithereo been paramount in defining the concepr of money: the state
theory of money, according to which money is whar the sovercign defines as such;® and
the societary cheory of money, according to which money is what society accepts and uses
as money, irrespective of government.?

* General Counsel, European Central Bank. The opinions contined in this chaprer are personal 1o i
auther and cannot be atteibured oo the ECH.

! The main authority in chat schood ofthowght being the German suthor Georg Priedrich Knapp {Sqarfiche
Theorie der Credides, 1 905). Many constitarionalises consider coinage as one of the basic powers of the sovereign
Ifj'l.l.': mﬂ'r.ﬂ'&fn': nn:-'.rr.:'bi.:']-

* A long-sranding school of thought considers money a5 & commadity. The Latin for ‘money’, peoumiz,
wrands for propery in cantle ossd as money in ancient times, Other chacrels have been wsed For mrading in
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Both theories are based on money's role in mankind's history unil the last quarter of the
rwentieth century. Bur several processes and evens have since raken place thar render both
theories inadequate to define money in the twenty-first century, I is submicred that a new
theory of money is needed to reflect today's realities. This chapter calls this new concept the
‘institurional theory of money’, where the term ‘instirutional’ refers both to the crucial
importance of the institutional set-up under which money is created and used (thar is, the
role played today by the central banks as liquidicy controllers, for which they have become
independent from the state, the role of financial services as money intermediaries and mul-
vipliers, and the role of the state as legislaror), and ro the legistarive framework under which
they operate, which allows for an overwhelming predominance of demarerialized currency
{or scriprural money) over the use of cash,

B. The Functions of Money

Traditionally money has served three funcrions: a measure of value, a store of value, and a
rreans of payment. These three functions have ch:mgcd in the course of the |ast CENTUIY.

The first monerary funcrion of money is to represent value. It measures the value of goods
and services by way of a standardized unir; for this it has to be an instrument able to retain
value over a period of time.

In the last quarter of the twentieth century the historical step of disconnecting money
from any objective intrinsic value was finally raken, For the 25 centuries from the invention
of coinage in ancient Mesoporamia® until the decision by the Nixon administration on 15
Augrust 1971 1o disconnect the US dollar from gold,” money had an inrrinsic value relared
to physical goods, and to metals in particular.® The twentieth cenrury started with money
still being based on gold and silver, and ended with the collapse of the Bretton Woods
system and thus with the severance of all currencies from objective standards of value.
The state theory of money is based on the concept that the sovereign has the capacity 10
set and define the value of money. From the establishment of the Bretton Woods system
in the mid 1940s until 1971, the sovereigns fixed a parity of their national currencies in
terms of gold or the dollar, which had its value fixed in rerms of gold, and kepr a system
of hxed but adjustable exchange rates. This has now been abandoned. New currencies
post-1971 no longer refer to a gold or silver value.® The value of money responds to the

international rrade or in primivive socienies. This approach doss nor requine an sutharity imposing or regulat-
ing it use a5 money. Medieval and Renaissance authors (Barwolus and Pufendor), when states did nor yert
properly exist, defended this societary theary of money; sovereigns took their seigniorage by minting meral
ooind, with the effect thar metal value did ot correspond 1o the nominal value defined a5 2 measure of value
for exchange, with the consequence thae not all coins were accepted by traders at face value. In recent times,
Ascarelli (La Mereta, 1928) supported this approach,

1 Where for che firse ime gold medals were minced for use as means of exchange,

4 That unilateral announcement was followed by central banks all over the world abandoning in spring
1973 the existing regime of fxed bur adjustable exchange rates, and led on 1| April 1978 to the Second
Amendment to the IMFs Articles of Agreement abolishing the gold pariry of members' carrencies.

% I Eacr, Ny CUrtency names are taken from the weghe of the imetal wsed- Fnund. mark, peso, etc.

& Currencies based on a currency board arrangement may however retain a defnition in terms of the

anchor currency
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monetary policy of central banks and to market forces (in many countries still influenced
by exchange controls and ocher administrative means).

This chaprer maintains thar the concept of money, in a situation of global markets and 25.07
modern communication rechnologies, is now inseparable from the institutional ser-up of
the central banks (that is, their independence, mandace, and instrumentaria) and from the
normative frameworl: under which central banks, credit institutions, financial infrascruc-
wwres (for example, payment systems), and markers operare, which ensures the sabiliy
and the funcrionality of money. The value of money no longer depends on the will of the
individual sovereigns. Professor Giovanoli, reflecting on the severance of money from
gﬂ]d. wrote’ that l[ﬂ-]rn: could say that, from the monetary 5tandp1::inr as well, the ape of
Copernicus, in which i:'l.r:r}rlhing Was rhnught o revolve around the sun (or, in this case,
gold} has given way 1o Einstein's era of universal relativity.' This chaprer submits char the
value of money depends on the central banks’ monerary policy within a given institutional
and normartive framework,

The ewentieth century ended in Europe with the creation and the introduction of a new 25.08
currency, the euro, in January 1999, The euro corresponded to the above concepis: it was
defined so that it was no more than a name and the legislator did not provide any intrinsic
or objective value for ir. Council Regulation {(EC) No 974/98 of 3 May 1998 on the intro-
duction of the euro limits isell w providing that the euro will be the currency of the
participating member states, the unit being one euro divided into 100 cents.® The euro is
thus legally defined withour any reference to value. In chis, it differed from existing
European monetary units of account. Itz link with the Fr:vi.nus national currencies {the
‘recurrent link') was a link with several ﬂmting currencics, with no other value than thar
traded in the markees. Its relation to the European currency unit or ecu was defined as ‘one
to one’, but without referring 1o the legal definition of ecu as & sum of specific amounts of
component national currencics, which had been legally defined ac their origin as equivalent
to 4 cereain amount of pold.#

As a necessary consequence of the above, the recurrent link for the ewro, thac is, the conver-  25.09
sion rates for the replaced narional currencies, was legally defined ar close of business on
the eve of the introduction of the euro, on 31 December 1998," and such rates were based
on the market value of the component currencies on the last business day before the cur-
rency change. Furthermore, the marker has throughout these initial periods been tocally
free, as it is roday, No particular protective measures were used: exchange conrol restric-
tions had been romlly abolished in the European Union since 1992, and any narional
prohibition on indexation clauses, limitations in the domestic use of foreign currencies,

" W Giovanadi, *Viemeal mangy and Global Financzl Mackess: Challenges for Lawrers’, Roatrboot of
Srrernarions! Fingnctal and Economiy L, 1096,

P OJL 139, 11.5.1998, 1.

4 Thr BLL, :z'q.:.l:-uﬂ in l':-.l'.rﬂr n|:|_:||.l.-;:e:E 'nn-u-l:n-n:mc'ﬂu Eum]:r_:.rl Mmueur}' Unstuf.ﬁ.uununt [EU.-".;I-. which
had been defined in Begulation (EEC) Mo 907!73 of the Council of 3 April 1973 establishing 2 European
Murnehr_p 'l'.".qq.npcrat'mu Fund l:'D_[ L E“'.:'. 'S.ﬁ. I."_]'?ﬂ, Ill u&quw:l.:u[ o 0.788H6TORE Eral'l:'li- -:'.\r.ﬁ.m: ﬁﬂ]d.

® Council Regularion EC/1866/ 1998 of 31 December 1998 an the conversion rares betwesn the eurs and
the currencies of the Member Staes adopring the euro (O] L 359 31.12.1998, 1), Successive enlarpements of

the euro area have ennmiled cormesponding amendments o that Regulation.
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requirements subjecring access o domestic capital markers by non-resident issuers
monetary authorization, became obsolete. The euro was launched in torally open and free
marker condirions."

Thevalueof the euro since its launch is the result of the monetary policy of the Eurosystem. 2
Meither the member stares nor the Cummuni:ry may escablish the value of money,

25.11 The other monetary function of money is its ability o settle monetary debis. Traditional

25.12

legal doctrine—and the public ar large—still tends to consider the conecept of money as
synonymous with banknotes and coins, These are the only physical manifestations of
maoney. At the start of the rwenty-first century such an approach is no longer valid, in view
of the overall predominance of demarerialized money, ar least in developed economies,
where cash is used only 1o sertle petty amounts; companies do not use cash For their busi-
ness-to-business operations. Cash is used only in reail face-to-face markees, and even these
face competition from e-money, credir cards, debir cards, online debirs, cheques or bank
transfers, computer money, ' mobile phones," and chip cands, which have made the aceep-
rance of cash virtually opuonal, if not burdensome, costly, and even risky. Global Anancial
markets sertle daily payments in huge amounes where use of cash is impossible.

When monerary union in Europe started on 1 January 1999 the euro was launched with-
out eure banknotes or coins; monerary law provided cthar the narional banknores and coins
would represent non-decimal subdivisions of the euro, and, importantly, introduced a
provision that gave legal backing ro seriptural payments made in ewro.'® Such a provision
meant that from day one of monetary union the whaleszle financial markets, which do not
use banknotes and coins but operate only with scriptural money, re-denominated inro curo
and functioned in curo.

25.13 The latest Bank for Inrernarional Serdements dara for 2005, based on amounts transferred

through payment systems'® and on cash receipes by credie institutions, show thar the
amount of average daily payments in cash as against non-cash is absolurely marginal, esri-
mated to be between 1 and 5 per cent of toral amounts of average daily monetary sextle-
ments (admircedly, the numberofindividual pay ment transactions in cash isvery high—and
impossible to measure—bur these are for limited amounts). National custom is important
in determining the lower or higher use of cash in daily acrivities,

" Thie facs that a few central banks conducred market interventions on 31 December 1998 1o achieve full
ihentity of conversion rates with the conversion rates pre-announced by the European Monetary Instivure
in spring 1998, does not challenge the idea thar it was the marker thar determined the value of the new
currency—basically through furures contracts—and not a gevernment decision.

12 The term 'Eurosystem” refiers to the ECB plus the central banks of the EL member stares having adopred
the euro,

? EgPayPal, asubsidiary ofefay, thee-commerce company, isa credit institution established in Luxembourg
to safely process invermer micro-payments within some 200 navional markers and in 1B currencies.

" Eg loading a mobile phone’s store of credir by phone calls (purse phones'); chips or barcodes on mobile
phone screens readable at supermarkets, discos, ski lifis, etg; devices berween relecom companies and credin
cards allowing bor rele-use of such cards. See “The furure of money', The Evomamiie, 17 February 2007,

'3 Ast B of Regularion (EC) Mo 974/98.

¥ ‘Sraristics on payment and settlement systems in selected countries’ (vearly in USS billion: US CHIPS
349,871 Fedwire 518,547; TARGET 613,614; EURO1/STEP! 53,333 UK CHAPS 140,003),
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The sraristical monetary aggrepare named M1 has rwo components: currency in circulation  25.14
(banknotes and coins) and overnight deposits (sight deposits with credir instirurions),"

the sum of which reflects roday’s concepr of money as a readily available universal means

of seuling monerary debes.,"® EU sraristics' for M1 reveal thar the amount of bank-

notes and coins in circulation compared 1o the amount of evernight deposits has relatively
decreased for the last 20 years, n:ﬂc::ting the relacive increase in scriprural money agamst

cash.

Table 25.1 Cash and scriptural money

M1 Of which currency in circulation*  Ofwhich overnight deposits
July 1988 §74.3 1877 (21.5%0) i, 5 (78, 5%)
July 1994 1.648.0 320.7 (19.5%) 13773 (805%) 00
july2008 38384 G658 (17%) 3,179.5 (82.8%)

* The Apures in the table reflect bogh cash held in the vaulis and suomazed eller machines of credin insteiions
aned in che hands of the public; oredit insrirurions rend o hodd spproximarely 10% of voal banknotes and codns
isued, and therefore the acrual Agure for cash held by the general pueblic and wsed for payments is acoually sone
10 Jess chan che figures in che cable.

The concept of legal tender’ used to be an essential part of the state theory of money: the 25.15
sovereign had the power not only to determine the value of money bur to define the means

of payment and o impose on creditors the general discharging power of cash. Frederick

A Mann wrote of money being a charcel determined by the sovereign to have discharging
power.? Many laws provide that monetary debrs are discharged, unless agreed otherwise,

by the delivery of legal tender banknotes.?' This is no longer valid, as shown by the fact thar

money 1s overwhelmingly not a physical woken. The concept of legal render in the sense of

a compulsery means of payment in the absence of agreement is today obsolete, as shown by

the following arguments.

" By convention, M1 also includes overnight deposits with the Treasury:

¥ The ft_g;unz Fexr |:H'|.-.|'n|'!;|1.1. ti-epn.':i:r: nchedes the conceps uf “shectronic |'|.'||:|:|'|.-:=.rI or 'e-mnn::r', sinoe thes
coneept refers to the devices thar operate bank deposits in any way. The monetary aggregare known as b2
inclisdes M1 plus short-term deposis with banks. The monetary aggregate M3 includes M2 plus very liquid
markerakble istruments, Both 32 and M3 are relevane for moEtary Fnlil::.-'. nnce Ilw:.r dre part o eveerall
liquidaty (for economists; "broad maoney), bur cannor be considersd within che legal concepts of cash or of
seriprural money (for economists: naroow money’) since they are ot ceadily available for che secdement of
monetry debt,

ti Figures are expressed in billion euro, Amounss fer 15988 and 1998 refer to the ewro area a8 composed ac
the starr of monetary snion in 1999 {thar is, 11 couneries), and 2008 dara to che euro area a5 composed in July
2008 (that is, 15 countries), Dhata for 1988 were collected before the establishment of the ECB, and therefore
are estimates not subject o fully harmonized currens sranstical merhodology.

B The bepal aspecs of mowney (St edn, Oxford: Clarendon Press, 1993,

el hllml.ﬂl:.r:r hi.':l:uq.' is rech in .':huwi:n.g the variows cases where refusal 1o u::prﬁ}r.ultknwn! cazh defimed
as money by the sovereign was qualified as a ciminal offence, leading in some cases 1o very severe sancrions
{eg in therteenth cenury Ching, refusal to accept imperial ban knotes was punishable by death; in eighteenth
century revalutionary France, refusal o sccepr the asipnaer led oo che guillogine; more lenient but sell severe
sancrions were given by US coures to refusals 1o sccepr continental banknores issaed ar the time of the War of
Independence, or En:erlha.dut during the Civil War; etc).
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* Many modern states prohibir the discharge of certain debus in cash,* for reasons refated
to tax evasion, the fight against crime, or money laundering. In order o fight against
carruption, or for internal control or pracrical reasons, many narional laws require pay-
ment by bank transfer to or from the state and public authorities such as the following:
tax collectors, EOVErnMENT CONrACtors, civil service salaries, payment of subsidies, ete.
This begs the question: if the stare itself does nor accepr payment by way of the chartels
it defines as legal tender, or prohibics cirizens from using legal tender among themselves
in certain rransactions or amounts, is this not incompartible with the stare theory of
money!

# All modern states recognize not only the contractual freedom to refuse payment in cash,
bur also the ]:g:il value of custom as a subsidiary souprce of lf.'ﬁ,af ﬂl:r]i.gﬂl:i.dm when
contracts are silent. And marker custom does indeed determine how o sertle debe
obligations when parties have not explicitly agreed, very often excluding the use of cash:
think of the daily sertlement figures for wholesale financial markers, srock exchange
and Inrernet trades, e-commerce, and business-to-business transactions. Even in retail,
custom may impose conditions on the use of cash: for instance a bus fare cannor be
paid with a €500 note, in spire of its legal tender status. Freedom of contrace, of para-
mount importance in today’s economies, encompasses acceptance of means of sertle-
ment other than cash, as reflected in the statistics shown above on scripural money:
bank rransfers, credic cards, chequ:!, fio IEign currency, eec. Marker parties, and not the
srare, derermine sertlement means.

* A survey carried out by the European System of Central Banks 1o ascerrain the legal
scope of the concept of legal tender showed that any judicial action aimed at imposing
on creditors the acceprance of cash to sertle monerary debis, or ar sancrioning a credivor’s
refusal of a payment in legal tender,? is outside the range of living memory. Following
the survey, Community monetary i-:gislatiun in 1998 k:Ft silent and avoided giving any
substantive interpreration of the Treary’s grant of legal render starus 1o euro banknores.
Consumer protection legislation, however, limits the right by merchanes 1o unilarerally
exclude the use of cash by consumers, in particular in cases of concessions (for example,
toll highways) or of popular retailers (for example, supermarket chains). But in the oppo-
site direction, security regulations impose limits on the use of cash by consumers in some
cases (for example, petrol starions ar nighr).

25.16 Two conclusions already seem clear: (1) the legal concept of money cannon be identihed
with physical tokens, and (2) the concept of legal render does not include a universal legal
obligation 1w accepr cash for the discharge of money obligations, Metal currency (coins) is
insignificant in overall amount, and, as explained, the discharging character of banknotes
and coins cannot, and should not, be imposed by legal means in modern economies,
where parties—including the stare itself—widely use other more pracrical means 1o serle

 Egin France, invoices for goods by professionals beyond €1,100 have to be serled by cheque, and pay-
ment for geods by consumers above €3,000 have 1o be seuded by law in seriprural money; in Greece, mase
payments by public authorities beyond 3 certain amount must be made in seriptural form; in Spain, salanes
o public officials have 1o be paid by cransfer or personal chegue; e e

¥ Although the penal codes in several countries {eg France, Greece, and [taly) still penalize such refusals,
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monetary debrs. Withour prejudice ro consumer protection, the use of cash is just one
available oprion. Cash continues to have advantages: anonymiry, finality, and convenience
for small payments, etc and therefore there will always be demand for cash. Burt cash has
risks (robbery, counterfeiting, destruction, etc), logistical costs, and disadvantages from
a general incerest perspective (tax evasion, crime proceeds, corruprion, no audic trail, erc),
Scriprural money has won the day with regard o the basic funcrion of money as a means
of payment,

C. An Institutional Theory of Money

Maoney is issued by central banks in the context of monetary policy. This is done by way  25.17
of crediting accounts held by credit institutions with the central bank. Money created by
central banks is therefore a liability char appears on their balance sheets. It consists of the
central bank’s dury as deposit-taker ro allow the deposit-holder (thar is, the commercial
banks) to withdraw amounts by way of transfer or cash withdrawal (thar is, stocks of
banknotes). When credit institutions require the mobilization of such credit accounts with
the central bank by withdrawing cash, the accounts are debited for the amount of cash
physically given o the banks. There is a move on the liability side of the central bank bal-
ance sheer from ‘Deposits’ 1o ‘Banknotes in circulation’. Commercial banks store such
withdrawn banknotes, and supply them o their clients on request. The conditions under
which money is creared as described above are the object of the ceneral banks’ monerary

policy.2s
Thus, money is primarily a credit against a central bank. It can wake the form of a credit 25.18
balance on a bank’s deposit account with its central bank, or of cash. Banknotes are bearer
instruments thar physically represent a legal claim against a central bank.# Such a claim has

no maturity and is not redeemable. In the case of the euro banknotes, the claim is against

the whole Eurosystem, since curo banknotes are issued on a joint and several liabilicy

basis by all Eurosystem members, and thus, regardless of which central bank issued a euro
banknote, the other Eurosystem members have a legal dury ro accepr it

Money is also the eredit balance of sight deposits made by the public with credit institurions.  25.19
These have also the legal nature of being claims against a bank, in this case a2 commercial
bank,¥ but are considered 'money’ because such claims can be transformed on demand
into banknotes, thart is, into claims against the cencral banks, Credit insticurions have access

 Chinsare formally issued by the Treasury i miost countres, et putin creulation by cential banks,

= The amounc of iquidity created, che interest rate applicable, how o sebect the banks that will receive the
new money (render, eligibilioe conditons, etc), the legal formar in which money is given o banks {zg loan,
reverse repurchases—repo operations), the period for which the money is given, the collateral guaranress
I.'E'.';IIi.r-EI’] (ie which assers guarantes reimbursernent at the end of the period), etc.

b Digcision ECR2001 715 of & December 2001 gn the ssoe of euro banknotes I:{]j L3537, 20122001, 52).

T The term ‘commercizl banks' is used here as shorchand for all kinds of credit institution, se licensed
and =|.||!1¢:r-.ri.m] antiies the bisiness l.1|:- wiuch & the llkil'lﬁ_ |:-F dtpm:ih and the |.-|:|'||:|i.l!||'."'I O L5 OWnN SCCount,
encompassing investment banks, svinps banks, cooperative banks, recail banks, mortgage banks, e-moncy
ESS16ETE, B

223

_



23.20

521

25.22

25.23

25.24

Awnronie Sding de Virudia

ta central bank money, and therefore, in a well-functioning Anancial system, a credic claim
against a bank is considered and used as ‘money’.

However, economists differentiare berween 'central bank money' and ‘commercial money’,
the Arst ]:hrj.ng central banks' liabilinies, the second 'h-EinE liabilities ::lrurdina.ry banks. This
SI:I:DI“:I. EH{EEUI.}' EHIEEIS i ml:lit l.'i.'ik.. i']iJ'I.'II:l}':. I'J.'I.ll: I.'L'n.I:E tI'.IJ.t I'J.'I.L' I:IEJ'.IJ'\'.'. ED!IE-I:I'I'II:d may noc bl:
able 1o honour irs liabilities.?® However, central banks are always able ro create liabilities,
and cherefore no such risk exists. Nevertheless, both classes of money are undifferentiated
and fungible for the general public, who normally do not have access o central bank

maney. 2

This is why the institutional sec-up and the normarive framework have become of essence.
They have to ensure:

* srability in the value of maoney;

= fungibilicy and equivalence of claims against the currency issuer and against credic
INSEILEIOns;

* the funcrionaliry and availability of money as a means of exchange.

The term 'institutional’ is borrowed and adapred from the academic school of Institutional
Economics, sometimes referred to as New Institurionalism, arising wichin the law and
economics movement.™® It uses the concepr of 'institution’ o encompass structures, orga-
nizations, rules and customs, shaping economic behaviour with a high degree of resilience
and permanence. In this chaprer, it refers to the role and legal set-up of the currency issuer,
the central bank, and the legal framework under which the ‘other issuers’ of money, the
commercial banks, perform such monetary function; it also refers to the legal and regula-
tory framewark under which sc!iptum] money circulates within the financial SYSIEm.

The insticurional set-up of cenrral banks is crucial because it affects the value of money in
a world where money is no longer anchored 10 exrernal commodities or physical assets.
Whether the banking sector is able ro issue money which is reliable and fungible with cen-
tral bank money depends on the legal construction under which seriptural money operares.
Finally, only when the legal, regulatory, and technical aspects of payments infrascrucrures
are sound and reliable, may scriprural money Hourish,

D. The Central Bank

The value of money (that is, of the claim against a central bank or against a credir insritution)
is its prrchasing power. If the purchasing power of a currency decreases over the course of

M Ep hecause of not having sufhoient eligible assets vo place them as collareral in liguiding-supply central
bank operations.

M Some cencral banks tr:di.rir.lru.ll].' k-u-uEl secouncs with non-hanks [gg ceneral bhank mpl.-u]-m. srane
apencies o bodies, erc).

30 The baw and econamics movenent is s2id to have started with the 1924 pubdication of "Legal Founda-
tions af Capiralism’ by sconomics Mobel Prize winner John B Commons, and has given birth to a serics
of economics Nobel Prize winners {eg Douplas Morth, Daniel Kehlmann, and Heebere Simon).
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time, public confidence in the currency decreases as well, and markers will reflect depreciation.
The intrinsic or extrinsic values chat a mewal equivalent gave o money in the past have
been replaced today by the surge of fmstitusional frameweorks destined to ensure the perma-
nence over time of the purchasing power of money. The central banks of Europe have all
adap:ed their abj::ct]*.-'es, rasks, instruments, and decision making to the primary Dbj.l:l:l:i.‘-"l:
of price stability. An increase in the price index is tantamount to a reduction in the purchas-
ing power of a currency; that is, a depreciarion of its value, In doing this, the cencral banks
of Europe have followed a universal trend, which arose in the 1980s following the demise
of Keynesian economics and the acceptance of monetarist theories, Monetary policy
is no longer a tool in cthe hands of government, but one of the necessary elemenes for

CUTTEnCIes.

[ndeed, the purchasing power, or the value of money, is the consequence of monerary 25.25
policy. Excess money supply means an increase in prices and thus reduction of purchasing
capacity. This puts the centre of gravity in the monetary system’s institutional framework.

Once the connection to gold or to any objective standard of value has disappeared, a cur-

rency is admitted and trusted by sociery and markets only when there is an institurional
framework that ensures preservarion of pun:h:lsi:ng {:a,pfa:;ir}r, thar is, |;|-r'u:4: ﬁtabilir:,'.

Modern economies are open to the world. Therefore, there is a relationship berween a  25.26
currency’s internal purchasing power (that is, the capacdity to acquire goods and services

with prices deneminated in the narional currency), and its excernal purchasing power {thar

is, acquisition of goods and services invoiced in a foreign currency), which is more or less
important depending on the degree of openness of the cconomy and of trade with the
outside world,

Because of this, central banks are normally also given the capacicy to influence the curren- 2527
cy's exchange rate by holding and managing national foreign reserves, This is then anorher
central bank wool, in addition w monetary policy, to achieve internal price stability.

Money is then defined as a direct or indirect credit claim against a central bank which can  25.28
be used by the public as a general means of exchange and as a store of value, which is origi-

nated and managed by central banks in a manner that preserves its availability, functionaliey,

and purchasing value.

This instinetional theory of money entails char the amount of money—wharever its form, 25.29
physical or scriptural—must be under the control of the cenrral bank. The central bank has
to be in a position o manage money supply, and for this take into account the monerary
transmission mechanism,” so as to ensure price stability in the real economy. Crucially,

theretore:

* theceneral banks must have as their primary objective price stabilicy; any other objecrives
MuUsL come mxlnd'.

¥ The term ‘monetary rransmission mechanism’ basically refers vo the impact of financial intermediation
on the efhect on price levels of interest rate movernents by the centeal bank.
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* central banks must have sufficient funcrional capacity and the means o achieve price
stability; the weighrt of markers is such thar monetary policy has 1o rely on marker opera-
tions, and not on authoritarian means;

* central banks have to have auronomous decision making: no external authority should
be able to deviate central banks from their crucial monetary role of preserving the
purchasing power of the currency: this justifies the need for statutory central bank
independence;

» central banks need ro be able to influence legislation in the specific domain thar affects
money, in particular the legal framework under which financial intermediaries and
infrastructures operate;

* central banks need to ensure the smooth functioning of financial infrastructures, so thar
scriprural payments are fully reliable; this is achieved by the oversight funcrions allocared
to central banks.

25.30 The above ceneral bank role in a world of Hoating and demarerialized currencies explains

25.31

2532

the social protagonism that cenrral banking has received in the course of the last years,
unparalleled to the rather instrumental role of central banks in the past, either as the inter-
F&CE bl:l"li'i'ﬂl:ﬂ :I'I'I.I:'I.'HEE I.I'Id EI.I]'].'EIH:}" Ltﬂd.l.'l.' dlt‘ EJJ:EI Etﬂ.l’ldll’l:l. orara E-'I.Ll:HJI'diI'IEIE bﬁHCI'.I Cli'-
government for the monetary side of economic policy during the Keynesian decades.

The role of the stare is nowadays limited ro serting the iegal framework thar corresponds
1o the above paramerers. In the EU, all member stares® have by the end of the rwentieth
century adapred the stamutes of their central banks to the above feamures, including the
| 2 mew member states. With regard to money, the states are able only to define the name of
the currency and its initial recurrent link; in some cases states may have a say in the stan-
dardization of cash.™ Bur the value of currency, its purchasing power, depends on the
amount of money and other Facrors raken into account by cenrral banks in their monetary
policy, without state intervention.

Signihcandy, the state, the political authorities, under the modern role for central banks,
are required precisely nor 1o intervene in monetary policy matters, Cencral banks needed ro
evolve from being stare agencies subordinared o Ministries of Finance and government
policies, inte being independent in order to become an integral or essential part of what a
currency is: in a sense, both central bank and currency are a fote, the one cannot be under-
stood withour the other. Public trust in currency is public trust in its central bank, The fact
thar the central bank belongs 1o a stare is—~from thar perspective—irrelevant: it could be a
supranational body or a private entiry.® It is a body with the instruments and capacity

B Except Denmark for political reasons; its currency is however pegged to the euro under the ERM 1.

1 Some states require governmental approval for the design of national banknotes.

ks H'.an':.r central banks were barn pri'n.:te. and rermadned prim: fora Jn-nE while, In Eurl,rp:. central hanles
srarred to be narionalized thanks w esther Margist approaches o credir (sg the Banque de France was national-
ized in 1936 by the Popular Frone Government), or socialist ideology (eg the Bank of England was national-
ized by the Labour Government in 19446), or Keynesian economics (eg the Banco de Espafia was narionalized
by the Franco Government in 1962 in order to put monetary policy in the same hands as fiscal and economic
policies), Seme European central banks are not 100% owned by the stare (eg the Banque Mationale de
Belgique/Mationale Bank van Relpi# is 50% lisred and owned by the public; the Osterreischische Mationalbank
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needed ro maintain che availability, functionaliry, and purchasing power of the currency.
And the EU Treary requires not only central bank independence, bur even changes one of
the most traditional lunctions of central banking as the banker of Government: the Treary
squarely prohibits central banks from financing the public sector, since this may have
eXpansionary monegary ]:ruliq,' COMSEqUENCEs.

Moreover, this institutional theory of money entails not enly a duty for stares 1o abstain  25.33
from interfering with the monetary policy of the central bank, burt a positive duty to add

their bit to ensure the success u}-m-uru:mry pl:-I]q.r: sound fiscal pniici:s. The fscal P-uliq,'

of the stare is made subordinate 1o the superior objective of monetary stability. In Europe

this is achieved by way of the hscal regulations known as the Srability and Growih Pacry,
providing for overall restrictions on budgetary deficits and for monitoring tools.®

E. The Banking System and Scriptural Money

Money is no more than a claim, either against the central bank (banknotes or deposits) or - 25.34
againse a licensed credit institution. A payment is no more than a transfer of such a claim.

A physical delivery of banknores is a rransfer of the claim against the issuing central bank.

A scriprural payment is no more than a novation of both debror and crediror, whereby the

bank wich liability for the sender's deposic is replaced by che Liabiliry of the receiver'’s bank;
following such novarion, the sender ceases to be a creditor against his bank for the amounts

sent, and the receiver becomes a creditor for the received amounts wis-d-eds his bank; a
transfer from bank account A to bank sccount B of €100 means that the receiver’s bank

will owe €100 to him.

This perspective frees one from the straitjacker of perceiving money as an object, as con-  25.35
ceived in FA Mann’s famous treanise.”” The instiutional theory of money assumes char
money is merely a contractual claim, the value of which is the result of a funcrion, per-
formed by a separate entiry independent from the stare, the new central banks; whose
mobilization or functionality is the result of technological means {for example, plastic
cards, internet, cellular velephones) and of a legal framewark thar ensures ies safe use; and
whaose availability is ensured by central banks in the context of their liquidity management.
In defining the inscruments and the operation of monetary policy, the central banks have
sophisticated methods for assessing the impact of their decisions on the banking sector
and, through ir, on the level of prices, known as the monetary transmission mechanism.

15 30% owned by employer and employee onganizations, banks, and insurance companies; the Banca d'lralia
s almioss i:nl:ir\rJ].- mwned |:|:.r banksz), The 12 Federal Rezerve Banks in the USA are owned h:r' their rui.r:'r_i.iw
supervised credin instinations {only the Federal Reserve Board is a federal apency).

¥ The Smabiliey and Growth Pact consists of Council Regulations (EC) MNos 1055/2005 of 27 June 2005
amending Regulation (EC) 14660 1997 on the strengthening af the surveillance r.rﬁ.'ludgtur}' prositicns and
the surveillange and coordination of economic policies (O] L 174 7.7,2005, 1) and 105652005 of 27 June
2005 amending Regularion (EC) 1467/1997 speeding up and clarifying the implementarion of the excessive
deficit procedure (0] 1174 7.7, 200%, 5}, and the Resolution of the Eyropean Council on the Stabilicy and
Growh Pact Amsterdam, 17 June 1997 (0] C 236, 28,1997, 1)

¥ Ber o modern dl-_ﬂ.tipliﬂdl with references ta praymeent hﬁi:l'.l.ljnt‘l jn‘[“ayhh.-nr. Filli]l-l!f' amd Di&cha.rgl: in
Funds Transfers’ by Professer Benjamin Geva, Chirago-Kerr Low Repiee, B3/2 [2008].

¥ Either as property (coins) or as shosss in sction (banknozes),
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The legal framework is instrumental in shaping the monetary transmission mechanism.
Financial systems may be more capital marker-ariented or more banking-oriented; they
may offer a certain kind of financial instrument or alternatives; ere. All this is the resule of
legislation, on which cencral banks should have an important say.

Maoney being mostly demarerialized and having the legal narure alse of claims against
financial intermediaries, its conceptual dehnition cannot focus enly on the ceneral bank.
Ic mqll,tirﬁ a lcgp[ and instinutional framework that ensures publil: Eriist in sr:riptural money,
as a precondition to achieving price stability. Such a legal and institutional framework
EI'I'L'UITI.FESEEE:

. PnJl:I.-tnl:i.E.': rules for credit institutions, ensuring their solvency, as well as a robust super-
visory system;

» compulsory establishment of deposic insurance schemes, ensuring deposits and che
liguidity of payment intermediaries (up 1o certain amountsk;

* introduction of real-time sertlement systems, facilitating intra-day settlement: such sys-
rems are based on liquidity pre-deposited with the central bank {that is, reserve require-
ments) ot on intra-day liquidity-supply operations against pre-deposited collareral;

* regulation of payment systems, ensuring finality, sound standards and interoperabilicy,
consumer protection, and the liability of intermediaries;

* gversight of payment systems by central banks;

* regularion of e-money and e-payments, protecting users;

= legislarion on electronic commerce, ensuring the validicty of e-trades, introducing e-sig-
natures, and proecting parties.

In today’s globalized economy, the interoperability of national sysrems, and also interna-
tional systems, has become important., [n Europe, the TARGET-2 system is an international
system based on a single plarform owned and managed by the Eurosystem, encompassing
the ECB and 21 national central banks; also worth mentioning is the enormous effont
rowards the interoperability of national rewail payments derived from the Single Euro
Payments Area (SEPA) project implemented since 2008,% that has achieved a high degree
of srandardization in instruments for scriprural payments (for example, cards, credit trans-
fers, and direct debir). On a global scale, it is worth mentioning the Continuous Linked
Seetlernent (CLS), a system to sertle foreipn exchange payments by providing a payment vs
p:}rm:nt I'ﬂl.‘ChEJ'li.!im.

E. The Impact of the Financial Crisis on the Institutional
Theory of Money

The financial crisis unfolded since August 2007 throughout the world reinforces the above
vision of money as a system of rransferable credir claims whose reliabilicy (in terms of stable
wvalue and availability) and funcrionality is dependent on a comprehensive instirutional
framework that is resilient,

¥ See: <hipa fwww.europeanpaymentscouncil.euls.
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Central banks throughout the world have used their existing tools o relieve the liquidicy  25.39
shortages, sometimes in an innovative fashion, Central banks, whilst maintaining their
primary objective of price stability, stepped up their funcrion as system liquidity managers,
ensuring marker liquidity during this pﬂfiﬂd.n

Cenrral banks replaced the money marker when, following the collapse of Lehman Brothers  25.40
in Seprember 2008, money markets dried up. They became notenly liquidiey suppliers bur
also liquidity intermediaries, by keeping in their books their counterparts’ unused liquidiry
under the standby deposit facility. At the same time, central banks had to adapt their mon-
etary policy inscruments to facilitace the Aow of liquidity to the real economy, by introduc-
ing unconventional measures,* and counteracting the contraction of commercial lending.
The fact that Anancial services are globalized is refleceed by the new international opera-
tional reach of central banks: in order to serve liquidity needs in foreign currencies, the
major central banks entered ino a ser of swap or repurchase agreements with other central
banks, so as to ensure availability of the necessary currency for their counterparts,® This is
a historical novelty, since hitherto these operations were undertaken only to impact foreign
exchange market rates, and not for liquidity management.

In asiruarion of normality, central banks focus only on monetary policy and its price stabil-  25.41
ity objective. The financial rurmoil 2007 to 2009 has wriggered a development for central

banks, whereby active sysrem liquidity management has become an important element

of money supply, properly not replacing their primary objecrive of price stabiliry bue
adding a necessary complement to ensure the desired impact of monerary policy in the real
ECONOTY.

If one Iooks into the split berween cash and scriprural money, the crisis period has shown  25.42
a certain temporary increase in the absolute amounts of issuance and storage of euro
banknores, in particular during the weeks following the collapse of Lehman Brorhers

where trust in the banking system was shaken. Indeed, there was a significans increase

in the quantiry of banknotes in circulation both for US dollar banknotes and for euro
banknotes, reversing a relative trend towards seriptural money. ™

% The Burosysterm increased i consolidaced balance sheer 90% during the period June 2007 o December
20048, whilse the Federal Reserve Sysrem increased i some 160%, and the Bank of Japan some 25% betwren
Jun: 20008 and March 2000 —see FOS MH'.H'IHJI Budletime I:{:h;'l;n-l'ie: EEII;I'-'J]. Masr af chis increase ocourred i
the last three monchs of 2008, follewing the colbapse of Lehman Brochers, Interest races were reduced in all
thiee major central banks during the period, 8o a8 to facilitate acvess to central bank liquiditg for several of these
recdisctions, the three major ceneral banks acved in a coordinared Bshion.

# Eg introducing ourrighr asser purchases, special lending Facilities, or by extending the scope of elipible
collateral so as v ensure liguidity fows o the real economy.

1 Eg the ECB emered into a swap agreement with the Bederal Reserve Bank of New York following
which EU-based banks could scosss 1US doltar biquidicy frem the Earosysrem by wing EU-locared collarerat.
Similarly, during this period the ECB put in place eight bilateral central bank agreements to facilitate access
ta et diquidiny ousside the eurn area.

¥ In che frse half of Ocrober 2008, the incresse of euro banknows in drcularion compared with the
same month in 2007 was €35 o €40 billion, of which €26 billicn was hoarded in €500 banknotes, which
function as & store af value a5 a subscitucon for bank d:pm:l;.;_ Hiorewer, a Ereat |1r.|r|i|:|n of that demand
came from cutside the euro area, particulacly in central and cascern Europe, A similar phenomenon accurred
with US dollar banknotes, with a significant inceease in Latin American holdings of high-denomination
hanknotes. These reencds were reversed in the coorse of 200 towands normal levels.
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25.43 FExcept in one case there have been no bank runs throughour che crisis.* The instimurional

set-up in modern fnancial economies should have sufhced to avoid any bank run: as
explained above, central banks worldwide have adapred their monetary policies 1o caver
tor liquidity shortages in the banking system since the first symptoms of the credit squeeze
in .ﬁ.ugusr 2007; furthermore, as lenders of last resore many central banks have h}r naw
provided emergency liquidity to solvent banks when needed;* finally, deposit guarancee
schemes in place should have reassured bank deposirors thar their money is safe,

25.44 Throughour the world, governments have taken additional action in order 1o ensure the

25.45

25.46

stability of the financial sector, injecring temporary capital into banks, guaranteeing their
bond issuances and acquiring their bad assers. Globally, the G-20 has led reform in the
supervisory architecture for financial services. The Basel Committee on Banking Super-
vision has started a review of the Basel II arrangements with the aim of berrer address-
ing the liquidicy risks of credit institutions; hitherto the main objective was bank solvency,
and the crisis has made bank liquidiry management the top priur{rjr.Thr. list of legislative
reforms triggered by the 2007 1o 2009 crisis is enormous: from credit rarings 1o managers’
remuneration, from countercyclical accounting to dynamic provisioning, from deposir
guarantee schemes to orderly banking resolution, from off-balance-sheer accounting to
regulating the shadow banking system, from derivatives rading to securitization, etc,

Remarkably, following the crisis and several authoritative reports on its causes,® all major
financial economies are purting in place a new dimension of financial oversight: systemic
risk surveillance, also known as macro-prudential supervision. This new function, hitherto
excrcised by central banks alone as an ancillary function to their monetary stability task,
needs now 1o be enhanced and its methodologies developed, so as to cover all sectors of the
financial marker and external developments, and all kind of systemic risks, and o rake
measures aimed ar idenrifying and pre-empring furure crises. At che global level, this new
function is now vested by the (-20 leaders in a re shaped Financial Stability Board™ and in
the International Monetary and Financial Commitee of the IMF,

Thus, in the overall focus of the institutional reaction vo this crisis the general incerest

that has motivated public interventions on a global and massive scale is precisely the
preservation of trust in the hnancial system as a whole. This, incidentally, has a facer that
concerns today’s concept of money: the whole set of measures, whilst aimed at the macro-
economic objectives of preserving employment and growth, has the effect of protecting the

1 The Northern Rock bank case in the UK in late 2007.

* Northern Riosck was a solvent bank, but suffered liquidity mismanagement when the mortgage bond
marker stopped in August 2007 which impacted irs capacity to refinance, Some public communications by
the Bank of England ar that time did not help public trust in Mosthern Rock, In some respects, it was an
isolared case,

3 By way of stare guaraniess for seourities issued by credir instivurions; by acquisidon programmes for
damaged assets; or by re-capinalization schemes,

48 TheLarositre Report{<htpeliec.curopa.cu/commission_barroso/president/ pdff seatement_ 20090225 _
:n.pdﬁ-:l'. the FSA&-Turwer Hewiew I:-:htl]:l:ur.l'l.lr'r.rw.fn_Eﬂll.t&fpuhsfn!hﬂftumr_mimpdﬁ-:l; ihe H-n-l.l.ﬁn
of Lords Beporr [<hoopelfwerw publications.padiament,ub/pa/ld 200809/ dsedeco/ i deucomd 1 DG/ 10604,
hims), the House of Commons Report (<hupa!fwww.publications. parliament.uld palen 20080 cmaelec
::m:re:l:l‘.r.r?'ﬁ?f?ﬁ-?.pdﬁ-].

¥ Sees chiope! fweewcfinancialscabilityboard.argl's,
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reliance on and the continued use of scriprural money, for which a rrusoworchy banking
systems funcrioning is vital. One of the consequences, il not the objecrives, of govern-
ments’ and central banks' massive reactions to the crisis is to protect the deposits in banks,
thar ij.m]ptum] money, 35 a fundamental pr:-mquis]t: £Q qwd.l—ﬂ;ﬂctiﬂning real economy
where adequarte liquidity is of essence. Thar is clear, for instance, in the upgrade of the
deposit guarantee schemes in Europe; but also in all effors being made by central banks
and by governments regarding the liquidicy of the banking system. The hnancial crisis
2007 1o 2009 has proven the instirutional theory of money: money is no more than a credir
claim thar creditors are ready to accepr because it is generally cransferable as 2 means of
exchange, or may be in the bank without risks as a score of value, thanks 1o a legal and regu-
latory framewock organizing: (1) its creation in a manner that preserves over the course of
time its purchasing power; {2) its availability (even in tdimes of crisis); and (3] its funcrional-
ity for daily use by all economic agents.

G. Conclusions

It is submirted that neither che state theory of money as defined by German doctrine and
taken up by Frederick A Mann in his reference book Legal aspect of money, nor the societary
theory of money as defined by Ascarelli, are adapred ro roday’s world, where money is a
demarerialized concepr—basically just a name—wirhour intrinsic or extrinsic value, hav-
ing the legal narure of a conrracrual claim against either the cenrral bank or againsta credic
institution, where the instirutional and normarive framework is the conceprual centre of
graviry. It is because of this insticurional and legal framework thar economic agents give
eredibility to a medium of exchange thar has no pre-determined established value, which is
no moere than a concept, where its physical representation, banknotes and coins, are not
redeemable. Money is no more than legal claims, credit claims, against either central or
commercial banks, bur within a framework thar ensures stabilicy of purchasing power,
availabiliry, and functionality. As money consists merely of claims, it requires a sound
set-up on which sociery can rely, using such claims o settle with conhdence a myriad
of monetary debis every day, with the assurance that the sysiem is legally sound, and is
managed by institutions char are free from variable polirical interferences and only aim ar
price stabiliry (rhar is, constant purchasing power) within a stable financial system.

In support of the old state theory of money, it has been argued that it is for the state w
organize the monetary system and ro adopt legislation, both for central banks and for the
banking and paymens systems,*® as well as civil and monerary law. However, the original
state theory of money is based on the sovereign’s power to esrablish the value of money, in
rerms of gold, silver, copper, US dollars, pounds sterling, or other. The sovereign no longer
has this POWEL. Stares are l:lc'pri'n:d of the capaciq,' to determine the value of MONEy, of
the capacity to influence the central banks in any direcrion, and even of the hitherto long-
established right 1o be financed by the centeal bank. Central banks are stare bodies, but they

™ Rosa M Lasera, Legal Foundesions of internarional Mowetary Srabiliny (Oxford; Oalord Universicy Press,
200 21,
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could as well be private or supranational: they just need o be independent, equipped
with the necessary tools, have a clear mandare 1o preserve the purchasing power aof money,
and be able to perform within a framework that procures financial stabiliny.

25.49 This institutional theory of money recognizes the parameters of today’s economies: money
is just a non-redeemable claim against a cenrral bank or a credir institution, where scrip-
tural money can prevail over cash because the institutional set-up Bacilitates the availabiliey,
functionality, and reliability of this demarerialized asser; where there is neither an intrinsic
nor extrinsic pre-set value for thar asser, bur where such value depends on the monetary

policy of an independent and capable central bank. It is 2 world withour abjective anchors
for money, other than the instirional and normative framework.
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